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making it the interest of the hirer to get rid of his contract, when 
it proves to be unprofitable. Every safeguard, consistent with the 
stability of the institution of slavery, should be thrown around the 
lives of these people. For myself, I verily believe, that the best se- 
curity for the permanence of slavery, is adequate and ample pro- 
tection to the slave at our hands. 

Slavery not being tolerated in England, no case precisely in 
point could be found in the Reports of that country. In our judgment 
the case of rent for demised premises and that of the hire of negroes, 
is not only strikingly, but strictly analogous. One is compensation 
for the use of houses and lands, the other for slaves. And if the 
Courts will not relieve the tenant from the payment of rent, when 
the demised premises is destroyed by casuality, and we have held 
that they could not, still more emphatically does policy at least, if 
not principle, forbid relief against the hire of a negro who has died 
before the expiration of the term. We have great respect for the 
distinguished Chancellor of Virginia, who decided differently, and 
for the able tribunals in our sister States, who have subscribed to 
the doctrine thus established. Entertaining a contrary view of 
this question, both upon principle and policy, we cannot interfere 
to discharge Mr. Lennard from his undertaking fairly and freely 
made, however hard it may appear. 

The Judgment of the Circuit Court must be affirmed. 



In the Superior Court of Cincinnati — December, 1854. 

JAMES WILSON & CO. VS. BAILEY 4 SON.' 

1. A receipt containing an agreement, stipulation, or condition between the parties, 
is in the nature of a contract. 

2. Parties who appear on the face of a contract, to be the only parties bound, can- 
not introduce parol proof to show that they are not the parties bound, but the 
third persons are in reality the contracting parties. 

1 We are indebted to the Reporters, Messrs. Handy, for the early sheets of their 
1st volume, where this case will be found, at p. 177. 
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3. It is admissible, to show that the act of the party signing the contract, is also 
the act of his principal, so as to render the latter also liable. 

4. Where the defendant answers that he executed the contract upon which he is 
sued, as a broker or agent, and after the testimony is before the Court, claims to 
amend his answer so as to show he executed the contract under a mistake of his 
legal responsibility thereon, the Court will not grant leave to amend unless the 
facts proved, show at least a reasonable probability that this can be established. 

This is an action to recover the balance of an advance made on 
one hundred barrels of linseed oil, sold by plaintiffs as commission 
merchants, for and on account of the defendants. The plaintiffs 
have offered as evidence of their contract, in respect to the ad- 
vance, and the sale, an instrument, of which the following is a 
copy : 

" Received, Cincinnati, February 16th, 1854, of James Wilson & 
Co., Twenty-six hundred and seventy-five, T 5 % dollars, as an ad- 
vance on one hundred barrels linseed oil, in their store ; for which 
advance we agree to pay them interest at the rate of six per cent, 
per annum ; a commission of two and a half per cent, on sales ; 
storage (5) cents per barrel per month, and insurance (to be held 
no longer than sixty days). M. Bailey & Son." 

The first defence set up by the defendants is, that they are not 
personally liable ; that they acted as brokers for other parties ; 
and that this was known to plaintiffs. Upon this, the first in- 
quiry is, whether the instrument recited above is a contract ? And 
secondly, if it is, whether its effect can be changed, as proposed by 
the defendants ? 

The opinion of the Court was delivered by 

Gholson, J. — As to the first question, it can scarcely be claimed 
that the writing does not constitute a contract. The distinction is 
well settled between a mere receipt, acknowledging money paid, 
and a receipt containing an agreement, condition, or stipulation, 
between the parties. The latter is in the nature of a contract. 
Niles vs. Culver, 8 Barb. 205 ; Goodyear vs. Ogden, 4 Hill, 104. 

Upon the principle of these cases, the writing must be deemed a 
28 
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contract. But in truth, the present may be considered a much 
stronger case. The expression, " as an advance," would seem to 
be sufficient to create an obligation to return the money ; or, that 
it should be returned, under the terms, or in the mode stipu- 
lated. 

The instrument of writing being a contract, the next question 
is, whether the defendants can be permitted to show by parol 
proof, that they, though apparently the only parties bound, are 
not liable, but that third persons, whose names do not appear on 
the face of the instrument, were, in reality, the contracting par- 
ties ? And this, I am satisfied, cannot be done. The law on this 
point, as collected from several recent authorities, appears to be 
plainly opposed to the introduction of parol proof for such a pur- 
pose. 

Parol testimony is inadmissible for the purpose of introducing 
a new party, but not for that of discharging an apparent party 
to the contract ; where it shows, not that those whom the con- 
tract purports to bind, are not bound, but that another is bound, 
by reason that the act of the agent in signing the agreement, is also 
the act of the principal. Evidence to show that the party apparently 
bound, as personally contracting, is not so bound, would be to con- 
tradict the written agreement. Kean vs. Davis, 1 Spencer, 425- 
429 ; 2 Smith's Lead. Cases, 224 ; Story on Agency, §270 ; Rig- 
gins vs. Senior, 8 M, & W. 834 ; Magee vs. Atkinson, 2 M. & W. 
440 ; Pentz vs. Stanton, 10 Wend. 271-276 ; Stackpole vs. Arnold, 
11 Mass. 27. 

" The true principle appears to be, that parol testimony is not 
admissible, for the purpose of exonerating an agent who has en- 
tered into a written contract, in which he appears as principal, 
even though he should propose to show, if allowed, that he men- 
tioned his principal." 1 Spencer, 429; 8 Mees. & Welsh. 834 ; 33 
E. C. L. 122. 

" If an agent contracts in such a form, as to make himself per- 
sonally responsible, he cannot afterwards, whether his principal 
were or were not known at the time of the contract, relieve himself 
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from that responsibility." Denman, C. J., 6 A. & E. 486 ; 33 
E. C. L. 122. 

The chief difficulty which has occurred in this class of cases, has 
been one of construction ; whether, on the face of the instrument, 
the party acts as a principal, or as an agent ? That difficulty does 
not arise in this case ; for the contract here clearly on its face binds 
the defendants. 

In this view of the law, as the issue now stands between the 
parties, it is not necessary that I should endeavor to reconcile 
the contradictory evidence which has been given. It is claimed, 
however, by the counsel for the defendants, that they are enti- 
tled to such an amendment of their answer, as may enable them 
to show that the contract was executed under a mistake, or through 
some misapprehension as to their legal responsibility. 

To make out such a defence would require very clear proof; 
and I should not be justified in permitting the amendment, unless 
satisfied, from the facts proved in the case, that there was at least 
a reasonable probability of its being established. As to any mate- 
rial facts, showing a mistake in the execution of the contract, or 
that it was even signed under a misapprehension, there is, to say the 
least, no preponderance of testimony on the part of the defendants ; 
much less, that clear and convincing showing, which I understand 
the rules of law in such a case to require. Nor, indeed, am I satis- 
fied that the character of the mistake, under which the defendants, 
who signed the contract, acted, is of that kind to authorize the re- 
lief asked. In any view, I do not think a proper discretion requires 
of me to permit an amendment. 

The issue in the case will be found for plaintiffs. 

Haines, Todd and Lytle, for plaintiffs. 
Caldwell and Burrows, for defendants. 



